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Regional Solicitor's Memorandum (No. BLM.ER.O659)
Dated October 26, 1989, "Federal Oil and Gas

Lease Bonding -Period of Liability"

United States Department of the Interior

orncr. OF 1Hr. soucrro&
WASHING'ION,D.C. 20240

BLM.ER.O659

CD' !1.Me80randua

Regional SolIcitor

Rocky MountaIn Reqion

To:

Fro.: Assistant Solicitor. Onshore Mineral.

Subjec1~: Federal oil and Gas Lease Bonding--Period of Liability

We havlt reviewed your draft me.orandum (attachment) on the
above-J:'eferenced subject. We concur that the te~ination of the
period of liability for a federal oil and gas lease bond does not
relievll the surety of liability for improper activities that
occurrtld durinq the period the bond was in effect, but whose
adversl. effect did not manife.t itself until the bond wa.
release~. Thus, as pointed out in your aeaorandu., the adverse
effectll of a well which was iaproperly plugged and abandoned
during the te~ of a bond would not relieve the surety of
liability if those effect. did not .anife.t the8selve. until
after the bond had been released. Siailarly, an applicable
statut. of liaitation. would not begin to run until BLM was
actually aware or should have been aware of adverae effect. of
the iaproper activity or the iaproper activity itself.

For exaaple, assuae a gas well wa. iaproperly plugqed in 1968,
the leas. expired in 1970, and the bond covering activities on
the lease was released in 1970, but the adverse effect. of
i.proper abandonaent did not become manifest until 1986. Because
the i.proper activities occurred during the te~ of the bond,
that it was released in 1970 does not affect the liability of the
surety 'to recompense BLM for costs associated with aitigating the
adverse effect. Morever, the applicable statute of li.itations
would not beqin to run until 1986, when the adverse effect. of
the iapJroper activity became evident.

We undeJ:".tand that some federal oil and gas lease sureties are
requestJlnq that BLM not only release the bond at the end of the
tera, blit that BI.H also cancel the bond. BLM should not agree to
cancel ~Iny bond. A cancellation would imply not only that the
period of liability has terminated, but also that the surety is
relievedl from liability for any improper activities that occurred
during the period the bond was in effect, even if the adverse
effects of such activities do not become evident until after the
cancellation of the bond. This would leave BLM in an unprotected
position should later events demonstrate that such improper
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,c:ti~'.itie. occurred durinCJ th. ten of th. bond. For this
r4aaSCln, BUI should .tat. in the release that only the period of
l:Labj.lity ha. ter8inated.

w.. rllco-end that you trans.it a copy of your siqned aemorandua
v:lth ours attached to all R8CJional and Fi.ld Solicitors. It you
have any questions, please contact Stephen Brown in this branch
a1~ F']~S-34 3-4146.

.L..LL

R. Murray

t"
Attac:hment

cc:: Chief, Division of Fluid Mineral.
Leasing, Bureau of Land Management
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Uniled Slales Depaflment of Ihe Inlerior

BLM.RM.O!*46

Memorandula

To:

From:

Subject:

State Director, Colorado State Office, Bureau of La~d

HanagelDe~t

Regio~al Solicitor. Rocky Mountain Region

Effect of Termi~atin9 the Pe~iod of Liability of Oil
and Gas Lease Bonds

STATEMENT OF ISSUE

You ask the effect of BLH's terminating the period of liability of
a perform,ance bond given to assure compliance with the terms and
conditions of Federal oil and gas leases. Specifically, you want
to know whether terminati~g the period of liability means that the
Bureau of Land Management (hereinafter BLM) can ~o longer obtain
money f~om the surety on that bond for a lessee's breach of some
condition of the lease. Suppose, for example, that a lessee had
improperly plugged and abandoned an oil veil, and then BLM had
te~minated the period of liability. BLM ~i8covers the improper
plug9in9 tvo years later when there is leakage at the vell site
vhich does extensive damage to the vegetation and vildlife. 15 the
surety nevertheless liable for the damages?

ANSWER

Our reseaJ:'ch indicates that the surety is still liable.

ANALYSIS

As a general proposition, a bond or fidelity bo:1d is a contract
which must: be construed in accordance with the terms of the
co:ltract alnd the i:ltent of the parties. 12 All. Jur. 2d S 2 (Supp.
1987). Where, as is the case here, a bond is given to ensure a
statutory obligation, it is known as a statutory bond, and the
terms of the statute (and implementing regulations) are considered
to be incorporated Into and are considered a part of the contract.
12 Am. Jur. 2d S 26 (Supp. 1987). This Is so because the obvious
purpose of the bond Is to assure the faithful performance of all
obligations a:ld conditions by the person obtaining the bond. For
example, in R. I. Telchgraebe~, 96 IBLA 249 (1987), the Interior
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Board of Land Appeal. (hereinafter IBLA) held that BLM properly
refus,Bd to release a bond .until all the terms and condition. of
the LBase had been satisfied, includinQ the payment of all
necessary compensatory royalty. The IBLA expressly relied on the
existinQ reQulations and lease conditions to define the liability
of th.B lessee and the parallel liability of his surety." 96 IBLA at
252. Similarly, in 0. R. Weyrich, Jr., 49 IBLA 347 (1980), the
IBLA sffirmed BLM's refusal to terminate a surety'. liability where
the l,essee had not .satisfactorily plugQed and abandoned. a well on
the l,easehold. Again, the IBLA relied upon the languaQe of the
approl;>riate regulation, 43 C.F.R. 3104.8, to determine the extent
of lisbility. 49 IBLA at 348. That re9ulation states:

S 3104.8. Termination of period of liability. The
,suthorized officer will not give consent to termination
of the period of liability of any bond unless an
.scceptable alternative bond has been filed or until all
the terms and conditions of the lease have been met.

The ldnguage of that regulatio:l is no accident. When BLM
deterlnines, to the extent that it can, that the terlIS and
condiltions of the lease have been met, it terlBinates the -period of
liability,- that is, it sets a specific time, after which no new
liabi:lity may accrue. But this does :lot mean that the surety lDAy
deny .liability for a cause of action accruing before termination of
the p"riod of liability. For example, suppose that oil company A
prope]~ly plugs and abandons a well and relinquishes the Federal oil
and gctS lease. Suppose that company B obtains a new lease a:ld
begi:l!1 reworking the well and then takes ba:lkruptcy before
coIDpleting operations. Clearly, neither company A nor its surety
is liable for anything happening after the end of its pe~iod of
liabiJlity. But suppose, instead, that two years after the end of
compar1y A's period of liability, the BLM discovers serious
e~vir()nme~tal damage due to company A's improper plugging and
aband()nme~t. Clearly, company A will be liable, under its former
lease" to the United States for the damages it has caused. Equally
clearJly, company A's surety will also be liable because its
liability is co-extensive with that of the lessee. The fact the
period of liability has terminatea means only that the exact date
has ~!en set, beyond which no new cause of actio~ may accrue. This
is eqllally true for the lessee-and his surety, if their liability
is to be co-extensive, as the statute, regulations, and lease terms

require.

Had thle BLM wished to release ei ther a lessee or a surety from any
liability whatsoever, it would have been a simple matter in its
regulatio~ to use the normal language used in the bonding industry
to .cancel. the bond. Or, as suggested to you by one surety, the
BLH could have stated in the regulations that BLM unconditionally
releases the surety from all past, present, or future liability.
But the BLH did no such thing. It simply sets a time beyond which
no new liability or cause of action may accrue. 43 C.F.R. 3104.8.
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Bonds to en8ure .faithful performa~ce. (this language i8 used in
BLH's bond forms) commonly involve payme~t long after the period of
liability i8 over, precisely because causes of action are often not
discovered for several years. For example, in United States v.
America~ Suretx Co. of New York, 172 F.2d 135 (2d Cir.1949), the
court lof appeal. dealt with a surety bond for .faithful
perforl~ance. of a postal employee beginning in 1935. The bond was
for $2,000 per year, and the premiums were paid annually. Not
until 1944 was the employee's embezzlement discovered. The court
held tlrlat the surety was liable for the embezzlement in each year
up to :~2,000 per year, ~otwithstanding that the embezzleiiie"nt or
liability wasn't discove=ed for many years after the embezzlement
took place. Likewise, in H~~~~~~~~~~~~Bo~g~n~ ~nd !~suran~!
Compan'( V. B2~rd-o! Co~~ty Commissioners, 100 Colo. 398, 68 P.2d
555 ( 1'~37), the Colorado Supreme Court held that a surety must pay
damagei! incurred for embezzlement between 1923 and 1934 even
though the bond was renewed and paid for annually. In some cases,
the cause of action related back 11 years. The court also held
that the statute of li111itations didn't bar the claims because the
cause of action did~'t fully accrue until the embezzlement became
known. 68 P.2d at 557.

I:t sum" the liability of a surety is exactly that of the lessee for
whom the surety posts the bo:td. To the extent that the lessee is
liable after the termi~ation or end of the period of liability,
then so is his surety. Likewise, to the extent the lessee is
protect:ed by a statute of limitations, so is his surety. Should
you ha,'e a:ly further questions, please contact Lyle K. Rising of
this of'fice at FTS 776-8444 or commercial (303) 236-8444.

Lyle K. Rising
For the Regional Solicitor
Rocky Mountain Region
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